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The Discussion on the Application and Contest in Specific Circumstances
of the Crime of Mercantile Fraud and the Crime of Sale,
Circulation or Concealment of Products or Articles
FOK Ka Seng

(Faculty of Humanities and Social Science, Macao Polytechnic University; The University of Coimbra)

Abstract: The crime of mercantile fraud and the crime of sale, circulation or concealment of products or articles
belong to the category of special criminal law. The establishment of the former mainly maintains the economic order
of the Macao Special Administrative Region and ensures the good faith of commercial transactions, while the legal
interests of the latter are intended to protect industrial property rights and prevent counterfeit products from circulating
in a certain way. On the level of the criminal compositions of the indicated crimes, especially the determination of the
subjective elements of the two crimes and the objective elements of the crime of sale, circulation or concealment of
products or articles, there cause some different legal viewpoints theoretically. The different criteria for the determination
of subjective and objective elements directly affect the width of application of criminal law, and produce a certain extent
ambiguity. Under a certain circumstance, the two crimes may also cause crime contest. At the level of legal enforcement,
it is necessary to accurately grasp the elements of “by taking the false products as the truth products” with the intention
to deceive the consumers and collect the relevant evidences sufficiently, so as to accurately determine the definitely crime
for accusation. This article attempts to clarify and express opinions on the above-mentioned controversial issues by
combining criminal law theory and jurisprudences.

Keywords: special criminal law, crime of mercantile fraud, crime of sale, circulation or concealment of products or
articles, crime of intention, contest of crime
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